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REVI EW of a decision of the Court of Appeals. Affirned.

11 DAVID T. PRCSSER, J. The Ofice of the Conm ssioner of
| nsurance (OCl) seeks review of a published decision of the court

of appeals, Seider v. Musser, 222 Ws. 2d 80, 585 N.W2d 885 (Ct.

App. 1998), reversing a decision of the Grcuit Court for Dane
County, P. Charles Jones, Judge. The circuit court dism ssed the
declaratory judgnent action of the plaintiffs, Richard and Jean
Seider (Seiders), who sought a declaration invalidating Ws.
Admin. Code § INS 4.01(2)(e).

2 The issue presented is whether Ws. Admn. Code 8 INS
4.01(2)(e) (June, 1999), pronulgated by the OC to clarify
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Wsconsin's "valued policy law " Ws. Stat. § 632.05(2),! is
invalid because it exceeds the rul e-making authority of the OC.
The OClI also asks the court to address the threshold standard
for anal yzing statutory anbiguity.

13 In 1997, the Seiders sued their insurer, WIson Mitual
| nsurance Conpany (WIson Mitual), seeking recovery of the
bal ance of their policy Iimts under the valued policy |aw
After a fire destroyed a building the Seiders used as both a
restaurant and residence, WIson Mitual paid the Seiders the
actual cash value of the property. The valued policy |[|aw
requires insurers to set the amount of loss at the full policy
l[imts when real property "which is owned and occupied by the
insured as a dwelling”" 1is wholly destroyed. Ws. Stat.
8 632.05(2). Wlson Miutual did not pay the full Iimts of the
policy. Instead, it relied on Ws. Admn. Code 8 INS 4.01(2)(e)
to reject the Seiders' claim for full paynent . The
admnistrative rule excludes from the valued policy law "real
property any part of which is used for comrercial (non-dwelling)
pur poses other than on an incidental basis.” Ws. Admn. Code
8 INS 4.01(2)(e).

14 The Seiders thereafter pursued a declaratory judgnment
action in Dane County GCrcuit Court to invalidate the
admnistrative rule. The court dism ssed the action. It found

the term"dwel ling" subject to different applications and in need

L' Al references to the Wsconsin Statutes are to the 1995-
96 vol unes unl ess indicated ot herw se.
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of clarification. The court reasoned that because the
| egi slature charged the OC wth the admnistration and
enforcenment of the valued policy |law, the agency had authority to
interpret Ws. Stat. 8§ 632.05(2) by promulgating Ws. Adm n. Code
8 INS 4.01(2)(e).

15 The court of appeals reversed. Like the circuit court,
the court of appeals found Ws. Stat. 8§ 632.05(2) unanbi guous
The court relied on the plain |anguage of the valued policy |aw
and rejected the circuit court's conclusion that a termw thin an
unanbi guous statute mght require further clarification

16 W hold that Ws. Admn. Code 8 INS 4.01(2)(e) exceeds
the statutory authority of the OC because the admnistrative
rule contradicts Ws. Stat. 8 632.05(2). Accordingly, we affirm
the decision of the court of appeals.

FACTS

17 For purposes of this review, the facts are not in
di spute. In April 1995 the Seiders acquired a building and rea
estate in Kiel, Wsconsin. They used the property to operate a
rest aur ant, t he St ei nt hal Val | ey Lodge. The  Seiders
si mul t aneously occupied part of the building as their residence.

They lived at the property continuously and excl usively.

18 On Novenber 28, 1995, a fire wholly destroyed the
building. The fire did not result fromany crimnal fault on the
part of the Seiders or their assigns. Apparently, a crack in the
flexible tubing of the building's gas supply caused the bl aze.
At the tinme of the loss, the Seiders carried a Comrerci al Package

Policy issued by WIlson Miutual. The nonthly paynment anmount for
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the policy was $324. 35. The declaration page of the policy
identified the insureds as "Richard R Seider & Jean M Seider,
d/b/a Steinthal Lodge." The policy described the insured
prem ses as a "restaurant |ocated at 22124 Town Line Road, Town
of Kiel, Manitowoc County." The policy did not characterize the
buil ding as a dwelling, hone, or residence.

19 The WIson Miutual policy provided a $150,000 limt of
liability, subject to all terns of the policy. The policy also
i ndi cated that valuation at the time of |oss would be based on
the actual cash value of the property. After the fire, the
Seiders filed a Proof of Loss for the full $150,000 limt, citing
Ws. Stat. 8 632.05 and describing the building as a "residence
and restaurant.” WIson Miutual rejected that claim and instead
paid the Seiders $129,053.39, a sumequivalent to the actual cash
val ue of the destroyed property after application of the Seiders
deducti bl e.

PROCEDURAL HI STORY

10 Initially, the Seiders filed suit against WIson Mitual
in Mani towoc County, seeking recovery of the policy limts under
the valued policy law. The Seiders relied on the valued policy
| aw because they owned and occupied the real property as their
dwelling at the time it was wholly destroyed, and the destruction
occurred without any crimnal fault. WIson Mitual invoked Ws.
Adm n. Code 8 INS 4.01(2)(e), asserting that the admnistrative
rule made the statute inapplicable to the |oss because the

Seiders used the property for comrercial purposes on a regular
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basis. The trial court stayed the proceedi ngs pendi ng resol ution
of the Seiders' anticipated challenge to the rule.

11 In April 1997, the Seiders filed a declaratory judgnment
action in Dane County Circuit Court against the Comm ssioner of
| nsur ance. The Seiders relied on Ws. Stat. 8§ 227.40(4)(a) to
seek the invalidation of Ws. Admin. Code § INS 4.01(2)(e).?
They asserted that the OCI had exceeded its statutory authority
by promulgating a rule that denies sone owner-occupants the | egal
rights and benefits created under Ws. Stat. 8§ 632.05(2).

12 The circuit court dism ssed the Seiders' conplaint and
upheld the validity of the rule. The court reasoned that because
the OCI was charged with adm nistering and enforcing the val ued
policy law to achieve legislative intent, the OCl had authority
to interpret Ws. Stat. 8§ 632.05(2). Al t hough the court found
"that the statute as a whole is clear and unanbi guous and the
term dwelling should be given its plain neaning," it observed

t hat :

[Elven when given its plain neaning, the term
"dwelling" is still subject to different applications
and needs further clarification. That is why the OC
promul gated Ins 4.01(2). Just because a term needs
clarification does not render the entire statute
anbi guous. Thus, it is not inconsistent to find that
the valued policy law is clear and unanbi guous, and to
also defer to the OCl's definitions for the term

"dwel i ng."

2 Section 227.40(4)(a) provides: "In any proceedi ng pursuant
to this section for judicial review of a rule, the court shall
declare the rule invalid if it finds that it violates

constitutional provisions or exceeds the statutory authority of
the agency or was promul gated w thout conpliance with statutory
rul e- maki ng procedures.”
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Even though the court acknow edged that the admnistrative rule
l[imts the neaning of "dwelling," it determned that the
restriction does not conflict with the statute. The court
explored the legislative history of the valued policy law to
reach this conclusion, cautioning that "the legislative history
was not used as an extrinsic source to assist in interpreting
what the court considered to be an anbi guous statute.™

113 The valued policy law applied to all real property
before its repeal in 1975. In 1979, the legislature reenacted
the lawin a nodified formso that it covered only "real property
which is owned and occupied by the insured as a dwelling.” Ws.
Stat. 8§ 632.05(2). The legislature, the circuit court concl uded,
intended to apply the valued policy law to properties used as
dwel lings, not to properties that conbined comercial and
resi denti al pur poses. Thus, the admnistrative rule's
restrictive features matched the legislature's intent "to limt
the scope of the statute to dwellings."

14 The circuit court also remarked that the terns of the
i nsurance policy spoke to the commercial nature of the property.

The policy referred to the building repeatedly as a "restaurant”

and failed to describe the premses as a dwelling. The court
concluded that if the Seiders had planned to use the restaurant
as their dwelling, they should have explained that use when the
policy was issued.

15 The court of appeals reversed. Seider, 222 Ws. 2d at
80. The court, like the circuit court, found the valued policy

| aw unanbi guous. Noting that the ambiguity of a statute hinges
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on the factual context, the court reasoned that the facts of this
case presented no anbiguities because the Seiders occupied part
of the insured building as a dwelling, and they did not own or
occupy any other structure as a dwelling during the time the
policy was in effect. Id. at 86. Judge Vergeront's opinion
relied on the plain | anguage of Ws. Stat. 8§ 632.05(2) and held
that the dictionary neaning of "dwelling" as a "building or
construction used for residence" was not anbi guous when applied
to the facts of the Seiders' claim [|d. at 87 (citing WEBSTER S
THI RD NEW | NT' L DI CTI ONARY, 706 (Unabr. 1993)).

16 Unlike the circuit court, the court of appeals declined
to review the valued policy law s legislative history. Statutory
interpretation, the court said, begins by determ ning whether the
| anguage of the statute conveys legislative intent. If the
| anguage i s not anbi guous, courts do not | ook beyond the statute
for other neanings. I|d. at 88.

117 After finding Ws. Stat. 8 632.05(2) unanbi guous in the
context of this case, the court of appeals held that Ws. Adm n.

Code 8 INS 4.01(2)(e) conflicts with the statute:

[ T]he plain |anguage of the statute does not suggest
that use of a dwelling for additional purposes affects
the statute's application. Therefore, a rule that
makes the statute inapplicable to a building that an
insured owns and occupies as a dwelling on the ground
that it is also used for comrercial purposes does
conflict with the statute and does exceed the authority
of COCl.

Id. The court of appeals concluded that the Seiders were

entitled to a declaratory judgnment that Ws. Admin. Code 8 INS
4.01(2)(e) is invalid.
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STATUTES AND ADM NI STRATI VE RULES

118 This case requires the court to resolve an alleged
conflict between a statute and its interpretive admnistrative
rul e. The case presents recurrent questions about how courts
approach statutory interpretation as well as the deference they
show to adm ni strati ve agenci es.

119 The statute at issue is the valued policy law, Ws.
Stat. 8§ 632.05(2). Section 632.05 is the first section in the
subchapter entitled "FIRE AND OIHER PROPERTY | NSURANCE."

Subsection (2) reads:

(2) TOTAL LGSS. Whenever any policy insures real
property which is owned and occupied by the
insured as a dwelling and the property is wholly
destroyed, without crimnal fault on the part of
the insured or the insured' s assigns, the anobunt
of the loss shall be taken conclusively to be
the policy limts of the policy insuring the
property.

20 Following the statute's restoration in 1979, the CCl
pronmul gated an adm nistrative rule interpreting the statute.

Ws. Admn. Code 8 INS 4.01 reads in part:

Ins 4.01 Interpretation and inplenentation of s.
632.05(2), Stats. (1) SCOPE. Section 632.05, Stats.,
and this section apply to policies issued or renewed on
or after Novenber 29, 1979, which insure real property
owned and occupied by the insured as a dwel |ling.

(2) | NTERPRETATI ONS.

(e) Conbined comercial and residential properties. A
policy insuring real property any part of which is used
for comrercial (non-dwelling) purposes other than on an
incidental basis is not subject to s. 632.05(2), Stats.
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21 The Comm ssioner of Insurance is directed by statute to

adm ni ster and enforce the insurance |aws of Wsconsin. W s.
Stat. § 601.41(1). "The conmm ssioner shall have rule-nmaking
authority under s. 227.11(2)." Ws. Stat. 8§ 601.41(3).

Wsconsin Stat. 8§ 227.11(2)(a) provides that "[e]ach agency may
pronmul gate rules interpreting the provisions of any statute
enforced or admnistered by it, if the agency considers it
necessary to effectuate the purpose of the statute.” However,
"[n]o agency may pronulgate a rule which conflicts wth state
[ aw. " Ws. Stat. § 227.10(2). The very statute that confers
rul e-maki ng authority concludes with the adnonition that "a rule
is not valid if it exceeds the bounds of correct interpretation.”
Ws. Stat. § 227.11(2)(a).

22 The legislature long has recognized the potential for
conflict between statutes and admnistrative rules, and it has
aut hori zed declaratory judgnents as a neans to test the validity
of rules. As far back as the early 1950s, the statutes directed
courts to scrutinize interpretive rules to determne "the limts
of correct interpretation." Ws. Stat. 8 227.05(2) (1953-54).

23 Chapter 227 was revised in 1955 % leading to two

current statutes. The present authority to challenge rules is
|ocated in Ws. Stat. § 227.40. Subsection (4)(a) of this
section reads: "I'n any proceeding pursuant to this section for

judicial review of a rule, the court shall declare the rule

invalid if it finds that it violates constitutional provisions or

% Chapter 221, Laws of 1955.
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exceeds the statutory authority of the agency or was pronul gated
W t hout conpliance with statutory rul e-making procedures.” This
statute posits three grounds for attacking the validity of a
rul e.

24 A second statute, Ws. Stat. 8§ 227.11(2), picks up the
"l'tmts of correct interpretation” |anguage fromthe early 1950s
| aw, except that the phrase now reads "bounds of correct
interpretation.” Reading these statutes together, a party
challenging the validity of an admnistrative rule on the grounds
that the rule "exceeds the statutory authority of the agency” may
use Ws. Stat. 8§ 227.11(2) as well as Ws. Stat. § 227.10(2) to
articulate the basis for the chall enge.

STANDARD OF REVI EW
25 This case requires a finely tuned understandi ng of the

standard of review In DeBeck v. DNR, 172 Ws. 2d 382, 386, 493

N.W2d 234 (C. App. 1992), the court of appeals concluded that
courts should apply a de novo standard of review in "exceeds
statutory authority" cases under Ws. Stat. 8§ 227.40(4)(a). e
agr ee.

126 Resolving an alleged conflict between a statute and an
interpretive rule requires statutory interpretation. W sconsin

Hosp. Assn. v. Natural Resources Bd., 156 Ws. 2d 688, 705, 457

NW2d 879 (C. App. 1990). Statutory interpretation is a
guestion of |aw State v. Bodoh, 226 Ws. 2d 718, 724, 595

N.W2d 330 (1999); Reyes v. Geatway Ins. Co., 227 Ws. 2d 357,

364-65, 597 N.W2d 687 (1999). Here, the agency pronul gated an

admnistrative rule to interpret a statute. The rule was a

10
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matter of first inpression for the agency when it was created in
1981, and only now is it challenged as invalid. | ndependent
review is the appropriate standard in these circunstances because
it preserves the ultimate authority of the judiciary to determ ne
questions of |aw, seeking to discern and fulfill the intent of

the legislature. Doe v. Anerican Nat'l Red Cross, 176 Ws. 2d

610, 616, 500 N W2d 264 (1993). Qur first duty is to the
| egi slature, not the agency. "A rule out of harnony with the

statute is a nere nullity.” Plain v. Harder, 268 Ws. 507, 511,

68 N W2d 47 (1955) (citing Manhattan Gen. Equip. Co. V.

Comm ssi oner, 297 U. S. 129, 134 (1936)). Even if we accorded the

agency that pronulgated a rule great weight deference, we would
not uphold a rule that directly contravenes the words of a

st at ut e. CBS, Inc. v. LIRC, 219 Ws. 2d 564, 573, 579 N.W2d 668

(1998) (quoting Lisney v. LIRC, 171 Ws. 2d 499, 506, 493 N W2d

14 (1992)).
27 When this court decides questions of |law, we benefit
from the analyses of both the circuit court and the court of

appeal s. Meyer v. School Dist. of Colby, 226 Ws. 2d 704, 708,

595 N.W2d 339 (1999). Wen we decide questions of |aw about an
admnistrative rule, we benefit from the experience and anal ysis
of the adm nistrative agency that has a duty to execute the |aw

enacted by the legislature. Nottelson v. ILHR Dep't, 94 Ws. 2d

106, 115-17, 287 N.W2d 763 (1980).
STATUTORY AMBI GUI TY
128 An adm ni strati ve rul e t hat conflicts with an

unanbi guous statute exceeds the authority of the agency that

11
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promul gated it. Basic Prods. Corp. v. Departnent of Taxation, 19

Ws. 2d 183, 186, 120 N.W2d 161 (1963); Ws. Stat. § 227.10(2).
We therefore begin our review by considering whether Ws. Stat.
8§ 632.05(2) is anbiguous.
129 The valued policy law requires insurers to pay the
policy limts, not the actual anobunt of loss, to an insured in

certain circunstances:

Whenever any policy insures real property which is

owned and occupied by the insured as a dwelling and the

property is wholly destroyed, without crimnal fault on

the part of the insured or the insured s assigns, the

anmount of the loss shall be taken conclusively to be

the policy limts of the policy insuring the property.
Ws. Stat. 8 632.05(2). The OCI maintains that the phrase "which
is owmed and occupied by the insured as a dwelling" is anbi guous
because it does not clearly direct a result in the case of a
conbi ned-use property. This anmbiguity, the OC contends,
requires the agency to pronulgate a rule that harnonizes the
anbi guous words of the statute with the intent of the |egislature
by refining how "dwel ling" is defined.

130 A statute is anbiguous iif reasonable mnds can

understand it in nore than one way. Drangstviet v. Auto-Omers

Ins. Co., 195 Ws. 2d 592, 598, 536 N.W2d 189 (Ct. App. 1995)
(citing In re PAK, 119 Ws. 2d 871, 878, 350 N w2d 677

(1984)). Cccasionally, of course, "clarity and anbiguity are in

the eyes of the beholder."” Juneau County v. Courthouse

Enpl oyees, 221 Ws. 2d 630, 642 n.8, 585 N.W2d 587 (1998). W
will not find a statute anbiguous sinply because either the

parties or the courts differ as to its neaning. UFE, Inc. v.

12



No. 98-1223

LIRC, 201 Ws. 2d 274, 281-82, 548 N.W2d 57 (1996); State v.
Moore, 167 Ws. 2d 491, 497 n.6, 481 N W2d 633 (1992).
131 The analysis of statutory anbiguity begins with the

| anguage of the statute itself. St ockbridge Sch. Dist. v. DPl,

202 Ws. 2d 214, 220, 550 N.W2d 96 (1996) (quoting Jungbluth v.

Honetown, Inc., 201 Ws. 2d 320, 327, 548 N.W2d 519 (1996)).

The valued policy law was enacted in 1874, repealed in 1915
reenacted in 1917, repealed in 1975, and reenacted in 1979. Over
the years, we have denonstrated a pattern of giving "the litera
meaning of the language of the statute . . . full force.™

Ganbrel |l v. Canpbellsport Mut. Ins. Co., 47 Ws. 2d 483, 488, 177

N. W2d 313 (1970) (quoting Wnfield V. Al exander, |Insurance: The

Wsconsin "Valued Policy" Law, 1934-35 Ws. L. Rev. 249

[ hereinafter Al exander, "Valued Policy" Law]). Beginning in

1877, this court observed that "[t]he words of this statute are
nei t her obscure, doubtful nor anbiguous as to their neaning, and
they therefore afford but little room for interpretation.”

Reilly v. Franklin Ins. Co., 43 Ws. 449, 454, 28 Am Rep. 552

(1877).*
132 As a general rule, courts apply the ordinary and

accepted neaning of |anguage in statutes, DNR v. Wsconsin Power

& Light Co., 108 Ws. 2d 403, 408, 321 N.W2d 286 (1982), unless

it leads to an absurd result. State ex rel. Reimann v. Circuit

* The law favors continuity. W nust interpret the revised
statute "in the sane sense as the original unless the change in
| anguage indicates a different neaning so clearly as to preclude
judicial construction.” Ws. Stat. 8§ 990.001(7).

13
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Court for Dane County, 214 Ws. 2d 605, 622, 571 N W2d 385

(1997). This practice conplies with legislative directive. See
Ws. Stat. § 990.01(1).

133 The 1979 reenactnent of the valued policy | aw added the
phrase "owned and occupied by the insured as a dwelling.” This
case turns on the interpretation of the word "dwelling." Bot h
the court of appeals and the circuit court applied the ordinary
and accepted neaning of "dwelling." Nei t her court found the
val ued policy |aw anbi guous. Seider, 222 Ws. 2d at 87. Despite
its validation of the agency rule, the circuit court reasoned

that "the statute as a whole is clear and unanbi guous and the

term dwelling should be given its plain neaning." Menor andum
Decision and Order at 7. The court of appeals relied on the
dictionary definition of "dwel I i ng" as "a building or
construction used for residence." Seider, 222 Ws. 2d at 87

(quoting WEBSTER' S THIRD NEW INT'L D CTIONARY, 706 (Unabr.

1993)). The court reasoned that putting property to additional
uses does not inpact either the dictionary or statutory neaning
of "dwelling."

134 In Drangstviet, the court of appeals concluded that

"8 632.05(2), STATS., read as a whole, is clear and unanbi guous.

Thus, we nust determne the legislative intent by giving the
words 'occupied’ and 'dwelling' their ordinary nmeaning." 195
Ws. 2d at 599-600. The court then defined "dwelling" as "[t]he

house or other structure in which a person or persons live; a

resi dence; abode; habitation; the apartnment or building, or group

of buildings, occupied by a famly as a place of residence.

14
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Structure used as place of habitation.” Id. (quoting Black's

Law Di ctionary 505 (6th ed. 1990)) (enphasis added).

135 Although this court has not analyzed the neaning of
"dwel I i ng" under the current valued policy law, we did exam ne
the termas it applied to a standard fire policy that allowed an
additional ten percent coverage for dwellings. In Trible wv.

Tower Ins. Co., 43 Ws. 2d 172, 186, 168 N W2d 148 (1969), the

insurer argued that a destroyed |odge was not subject to the
enhanced cover age si nce "t he | odge was never a
"dwelling" . . . it was never occupied." W turned to a
dictionary definition and held that the property did qualify
because a lodge is "a building or construction wused for

resi dence. " Id. (quoting Wbster's New Int'l Dictionary (3d

ed.)). The lodge's commercial, non-residential character did not
alter its status as an insured "dwelling."

36 In this case, the OCl relies on the non-residential
character of Steinthal Valley Lodge to <contend that the
"dwel I'i ng" | anguage is anmbiguous. In both its brief and at ora
argunent, the OCI argued that the valued policy law is anbi guous
because it inplicitly excludes non-residential properties. In
cases in which the insured owns and occupies a conbined-use
property, the OCl nmintains, the anbiguity arises from the
difficulty in distinguishing between use of the insured property
as a "dwelling" and as a business enterprise.

137 The OCl's argunment that the valued policy |aw
inplicitly excludes commercial properties is flawed. In |ay

terms, the agency's reasoning is an exanple of inverse logic: W

15
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may agree that "if p, then " is true, but it does not follow

that "if not p, not 9" is also true. To illustrate, we may say
that "if a child is born in Manitowoc, the child is an American
citizen," but we would not accept the proposition that "if a

child is not born in Manitowoc, the child is not an American

citizen." Here, the OClI has determined that if a building is
exclusively residential, it is a dwelling; but if a building is
not exclusively residential, it is not a dwelling. The error in

this logic is transparent.

138 The OCI asks us to infer an anbiguity by reading an
exclusion into the term "dwelling." But the statute does not
excl ude conbi ned-use dwellings. It does not grant benefits to
some dwel lings and deny benefits to other dwellings. Nothing in
the valued policy law itself limts the dwelling clause to
bui | di ngs used exclusively as residences. The statutory |anguage
certainly excludes buildings that are not dwellings. It excludes
dwel lings that are not owned by the insured. It excludes
dwel lings that are owned by the insured but not occupied by the
i nsur ed. The | anguage, however, does not exclude any dwellings
that are "owned and occupied by the insured.” Only the
adm ni strative rule makes that exception.

139 The OClI relies on this inplicit exclusion to maintain
that the admnistrative rule is necessary to clarify an anbi guous
term A term however, "is not anbiguous nerely because it is
general enough to enconpass nore than one set of circunstances.”

Drangstviet, 195 Ws. 2d at 599. By promulgating Ws. Adm n.

Code 8 INS 4.01(2)(e), the OC carved out one set of

16
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circunstances to which the valued policy |law cannot apply. The
OCl itself created the exception by elimnating the class of
conbi ned- use dwel | i ngs.

40 The decision to wite an exception into a statute is

best reserved for the |egislature. Motola v. LIRC, 219 Ws. 2d

588, 614, 580 N.W2d 297 (1998) (Abrahanson, C.J., dissenting).
Had the legislature intended to except conbined-use properties,
it would have done so directly. See Myer, 226 Ws. 2d at 713.
Had the OCl not been satisfied with the statute, it should have
sought corrective | egislation.

41 Application of the ordinary and accepted neaning of the
word "dwelling" as "a building or construction wused for
resi dence" does not lead to absurd results. The OCl warns that

i ncl usi on of conbi ned-use properties under the valued policy |aw

wll pronpt business owners who occasionally sleep in their
wor kpl aces to pursue the broad benefits of the statute. Thi s
argunment stretches credibility. To qualify under the valued

policy law, an insured has to own and occupy real property as a
dwel ling. A "business" cannot occupy a building as a dwelling.
To qualify, the insured has to be a person who owns the buil ding,
occupies the building, carries the insurance in his or her own
name, and makes the building his or her residence, neaning nore
than a periodic sojourn on an office cot. I nci dental use of a
buil ding for sleeping does not rise to the |evel of "occupancy,"
or taking possession of, a building as "a residence."

142 Moreover, the application of the valued policy law to

the facts of the Seiders' claimdoes not produce absurd results.
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This is not a case in which the insureds sought to redeem the
policy limts of a costly business in which they occasionally
resi ded. These insureds lived at the property continually and
excl usivel y. Failure to apply the ordinary neaning of the
statute, on the other hand, would produce the absurd result of
denying the protections of the valued policy law to persons |ike
t he Sei ders¥whether in-home daycare providers or telecomuting
busi ness consul tants¥whose only dwelling also serves a
commerci al purpose.

143 The court's analysis begins with the |anguage of the
statute. If the nmeaning of the statute is plain, we ordinarily
stop the inquiry. Nonet hel ess, it is often valuable to exam ne
the statute 1in context. Context usually refers to the

relationship with other statutes. See Juneau County, 221 Ws. 2d

at 641. Context also can nean factual setting. " Dependi ng on
the facts of a case, the sane statute may be found anbiguous in
one setting and unanbi guous in another."” Reyes, 227 Ws. 2d at

365 (citing Sauer v. Reliance Ins. Co., 152 Ws. 2d 234, 241, 448

N.W2d 256 (Ct. App. 1989); Brandt v. LIRC, 160 Ws. 2d 353, 368,

466 N.W2d 673 (Ct. App. 1991)). Permtting the facts of a case
to gauge anbiguity sinply acknow edges that reasonable m nds can
differ about a statute's application when the text is a constant
but the circunstances to which the text may apply are
kal ei doscopi c.

44 This contextual approach is not new to Wsconsin
courts. In Sauer, the court of appeals observed that the

definition of "recreational activity" can vary in different
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ci rcunst ances. Sauer, 152 Ws. 2d at 241. We faced that
particular dilenmma in Meyer when our court explored whether a
spectator walking on bleachers was engaged in "recreational

activity." Meyer, 226 Ws. 2d at 710. In Roehl v. Anerican

Fam |y Mitual |nsurance Co., 222 Ws. 2d 136, 145, 585 N.W2d 893

(Ct. App. 1998), the court of appeals found that the statute
governing renewal of insurance policies on "less favorable
terms," although not anbiguous on its face, is anbiguous when
applied to situations in which the legislature or the courts
[imt or reduce coverage. Mire recently, in Reyes, we held that
the "when operating a notor vehicle" |anguage in the sponsorship
statute is anbiguous when applied factually to a drive-hy
shooting carried out during vehicle operation. Reyes, 227
Ws. 2d at 366.

145 The OCI relies on tw decisions from the court of
appeals to argue that the valued policy law is anbi guous. I n
Kohnen, the <court concluded that the term "occupied' was
anbi guous in the context of whether the valued policy | aw reached
an insured owner who periodically |eased a dwelling. Kohnen v.

Wsconsin Mut. Ins. Co., 111 Ws. 2d 584, 586, 331 N W2d 598

(C. App. 1983). In Drangstviet, the court found that "occupied"

IS unanbi guous in the context of whether the statute applies to

the estate of an insured decedent. Drangstviet, 195 Ws. 2d at

599. The OCI maintains that these divergent hol dings about the
meani ng of "occupied” illustrate that the only reliable way to
apply the statute is on a case-by-case basis. Al t hough

application of the term"occupied” is not at issue here, we agree
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with the OClI that context inflects statutory interpretation. W
di sagree, however, with the proposition that such variation can
render the statute universally anbi guous.

46 A statute is not anbiguous sinply because it is general

enough to apply in nore than one circunstance. Drangstviet, 195

Ws. 2d at 599. Nor is a statute anmbiguous if the facts of a

case nmake the statute difficult to apply. State v. Anbrose, 196

Ws. 2d 768, 776, 540 N.W2d 208 (C. App. 1995) (citing Lawer
v. Boling, 71 Ws. 2d 408, 422, 238 N.W2d 514 (1976)). In an
earlier analysis of the valued policy law, this court observed
that we "cannot suspend the operation of statutes nerely because
an unexpected result may work out in a particular case."

Reedsburg Farnmers Mut. Fire Ins. Co. v. Koenecke, 8 Ws. 2d 408,

412, 99 N.W2d 201 (1959) (quoting C okewicz v. Lynn Mut. Fire

Ins. Co., 212 Ws. 44, 51, 248 N.W 778 (1933)).

47 In this case, the valued policy law is not anbi guous.
The phrase "which is owned and occupied by the insured as a
dwel I'ing" is straightforward. The destroyed building was owned
and occupied by the Seiders as a dwelling. They owned and
occupied no other property as a residence. As the court of
appeals noted, a factual anbiguity m ght have resulted had the
Seiders owned another hone or stayed elsewhere tenporarily.

Seider, 222 Ws. 2d at 86-87. Use of the property as a

restaurant, however, did not alter its character as the Seiders’
dwelling. Had the legislature intended for the statute to apply
only to properties used exclusively as dwellings, it could have

inserted nore restrictive | anguage.
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148 We thus find that the valued policy law is not
anbi guous when applied to those conbined-use properties that
i nsured owners occupy as their dwelling.

H STORY OF WS. STAT. 8§ 632.05(2)

149 Having concluded that the valued policy law is not
anbi guous, we now address the OCl's contention that the statute's
| egi sl ative history nonethel ess renders the | aw anbi guous. Under
the plain neaning rule, courts do not resort to |egislative
history to uncover anbiguities in a statute otherw se clear on

its face. Kelley Co. v. Marquardt, 172 Ws. 2d 234, 247, 493

N.W2d 68 (1992); see also Johnson v. County of Crawford, 195

Ws. 2d 374, 383, 536 NWwW2d 167 (Ct. App. 1995). The OC urges
this court to discard the plain neaning rule in favor of a nethod
of statutory interpretation that permts consideration of
extrinsic evidence irrespective of a finding of anmbiguity. Even
if this court finds the valued policy |aw unanbi guous, the OC
argues, the legislative history will show that the |egislature
intended to |limt the statute's reach by excluding comercial
properties.

50 If a statute is wunanbiguous on its face, this court
does not | ook to extrinsic evidence, such as |egislative history,
to ascertain neaning. Reyes, 227 Ws. 2d at 365. Traditionally,
"resort to legislative history is not appropriate in the absence

of a finding of anbiguity."” State v. Sanple, 215 Ws. 2d 487

495-96, 573 N.W2d 187 (1998) (quoting State v. Setagord, 211

Ws. 2d 397, 406, 565 N W2d 506 (1977)). This approach to
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statutory interpretation forns the core of the plain neaning
rul e.

151 Although the <canon prevents courts from tapping
| egislative history to show that an wunanbiguous statute is
anbi guous, "there is no converse rule that statutory history
cannot be used to reinforce and denonstrate that a statute plain
on its face, when viewed historically, is indeed unanbi guous."

State v. Martin, 162 Ws. 2d 883, 897 n.5, 470 N.W2d 900 (1991).

52 Where a statute unanbi guously establishes |egislative
intent in its plain nmeaning, we apply that neaning wthout

resorting to extrinsic sources. Kelley Co., 172 Ws. 2d at 247.

On occasi on, however, we consult legislative history to show how
that history supports our interpretation of a statute otherw se

clear on its face. See State v. Hall, 207 Ws. 2d 54, 84-89, 557

N.W2d 778 (1997); see also Murphy v. Droessler, 188 Ws. 2d 420,

430 n. 4, 525 NW2d 117 (C. App. 1994); Kerkvliet v. Kerkvliet,

166 Ws. 2d 930, 942 n.9, 480 N.W2d 823 (Ct. App. 1992). "Wen
aid to construction of the neaning of words, as used in the
statute, is available, there certainly can be no 'rule of |aw
which forbids its use, however clean the words nmay appear on
"superficial exam nation."" Sanple, 215 Ws. 2d at 508

(Abrahanmson, C.J., concurring) (quoting Train v. Colorado Pub.

Interest Research Goup, Inc., 426 US. 1, 10 (1976)). Thi s

approach assists judicial construction of a statute. Novak v.

Madi son Motel Assoc., 188 Ws. 2d 407, 416, 525 N.W2d 123 (C.

App. 1994). By confirmng that our wunderstanding of a |aw
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conforms with its history, we better fulfill our duty of
effectuating the legislature's intent.

153 Al though we find the valued policy |aw unanbi guous, we
explore the statutory language in its context, subject matter,
scope, and history to illustrate fully the |legislature's
obj ecti ves. Martin, 162 Ws. 2d at 896-97. To review this
background information, we turn to extrinsic sources. Extrinsic
aids include materials pertaining to the passage of a statute
hi storical events that occurred at the tine of enactnent, and
information generated after the statute's passage. Juneau
County, 221 Ws. 2d at 642-43.

154 The valued policy law traces its legislative origins to
1874, when Wsconsin becane the first state to enact such a

statute. Spencer L. Kinball, Insurance & Public Policy 240-41

(1960) [hereinafter Kinball, Insurance & Pub. Policy]. Duri ng

the 1870s, the growi ng nunber of incendiary fires on overinsured
property pronpted insurance conpanies to limt recovery anounts

to the policyholder's actual |oss. ld.; see also Herbert J.

Baumann, Jr., Recovery Under the Valued Policy Law 19-WR Bri ef

45 (1990) [ hereinafter Baumann, Recovery Under the Valued Policy

Law] . Legislators subsequently interpreted this restriction as a
means by which insurers could avoid the burdens of paying the
negotiated policy limts while concurrently enjoying the benefits

of full prem um paynents. Ki nbal I, Insurance & Pub. Policy, at

241; Tom Baker, On the Geneal ogy of Morral Hazard, 75 Tex. L. Rev.

237, 261 (1996). The valued policy law was designed to

di scour age owner s from over-insuring property whi |l e

23



No. 98-1223

sinmultaneously thwarting insurers from collecting excessive
premuns.> Ganbrell, 47 Ws. 2d at 488. It was assuned that the
| aw woul d di m nish fraud and pronpt insurance conpanies to issue
nore realistic appraisals. Id. Another purpose of the val ued
policy law was to elimnate controversy about the amount of |oss

in the event of property destruction. Fox v. M I waukee

Mechanics' Ins. Co., 210 Ws. 213, 217, 246 N.W 511 (1933);

Baumann, Recovery Under the Valued Policy Law, at 45-46.

155 The valued policy law is the product of a strong public
policy position in the legislature. Ganbrell, 47 Ws. 2d at 487-
88 (citing Kinball, Insurance & Pub. Policy, at 241). Al t hough

the law net initial hostility from both insurance conpani es and
W sconsin |Insurance Conmm ssioners, early attenpts to repeal the

statute failed. Kinbal I, Insurance & Pub. Policy, at 241-43

> In its first analysis of the valued policy law, this

court observed:

The manifest policy of the statute is to prevent over
i nsurance, and to guard, as far as possible, against
carel essness and every inducenent to destroy property
in order to procure the insurance upon it. Wer e
property is insured above its value, a strong
tenptation is presented to an unscrupulous and
di shonest owner, either to intentionally burn it, or
not to guard and protect it as he ought. . . . And
I nsurance conpani es, too, actuated by notives of gain,
or incited by sharp conpetition in business, take
ri sks, frequently, recklessly and for anounts in excess
of the real value of the property insured; which they
would be less likely to do if conpelled to pay the
anount of insurance witten in their policies. It is
evident that it was to prevent these evils and guard
agai nst these mschiefs, that the statute was enact ed.

Reilly v. Franklin Ins. Co., 43 Ws. 449, 455-56, 28 Am Rep. 552
(1877).
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The statute has been in al nbst conti nuous effect, and courts have

interpreted it uniformy since its inception. See Ganbrell, 47

Ws. 2d at 488 (citing Al exander, "Valued Policy" Law, at 248).

Qur understanding of the laws policy objectives renained

unchanged for over one hundred years. See G nbels Mdwest, Inc.

v. Northwestern Nat'l Ins. Co. of MIwaukee, 72 Ws. 2d 84, 92,

240 N.W2d 140 (1976) (citing Ganbrell, 47 Ws. 2d 483; Fox, 210
Ws. at 217; and Reilly, 43 Ws. at 456).

156 The public policy mandate of the valued policy |aw
governs judicial interpretation of insurance contracts. Unti |
its 1975 repeal, the statute applied to all real property.
Hi storically, this court prohibited any construction of the |aw
that would result in paynent of less than the full policy limt.
Ganbrell, 47 Ws. 2d at 491. | nsurers could not avoid full
paynment through policy exclusions or contractual nodifications.

Arnold P. Anderson, Wsconsin Insurance Law 8 6.4 (4th ed. 1998).

Parties cannot waive the statutory provisions, even by express

contract. G nbels Mdwest, 72 Ws. 2d at 92. Pr ovi si ons that

limt the anount of loss nust yield to the valued policy |aw
Ganbrell, 47 Ws. 2d at 491. The statute thus overrides the
clause in the Seiders' WIson Mitual policy that set the
val uation to the actual cash value of the property.

157 In 1975, the legislature repealed the valued policy |aw
as part of a general revision of insurance contract |aw. § 10,
ch. 375, Laws of 1975. The goal of this reform was to nake
i nsurance contracts nore uniform and reliable. | NTROCDUCTORY

NOTE, 8§ 41, ch. 375, Laws of 1975. The | egislature sought to
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elimnate statutory provisions that were inconsistent with, or
overrul ed, standard fire policies. |NTRODUCTORY NOTE, § 42, ch

375, Laws of 1975. As a result, the valued policy |aw was
repeal ed because its provisions conflicted "with the 'actual cash
val ue' | anguage of the insuring clause.”" 1d. By way of exanple,
the legislative comentary addressed three specific repealed
provisions relating to fire insurance: the valued policy law, a
provi sion on coi nsurance, and a provision about the distribution
of coverage. Id. The comentary described the latter two
statutes as "badly conceived" and "unnecessary," respectively;
but it nmade no simlar qualitative assessnents about the val ued
policy law. Id. The legislative history makes no reference to
the original statute's expansive reach to all real property as a
reason for its repeal. The statute was portrayed as an obstacle
to uniformty.

158 In 1977, bills to restore the valued policy |law were
introduced in both houses of the |egislature. 1977 Senate Bil
53 ( Senat or Sensenbr enner) ; 1977 Assenbl y Bill 691
(Representative Kincaid; Senator Krueger). The Assenbly bill had
40 aut hors. The Legi sl ative Reference Bureau (LRB) analysis of
each bill stated: "This bill restores a statutory provision that
was repealed by chapter 375, laws of 1975, which was a genera
revision of insurance contract law." Assenbly Bill 691 was taken
up in the Assenbly on Septenber 11, 1977.° The Assenbly adopted

an anendnent that inserted the phrase, "which is owned and

® 1977 Assenbly Bulletin, p. 339.
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occupied by the insured as a dwelling,” into the proposed | aw,
then passed the bill, 81 to 13. The Senate took up the bill on
January 31, 1978, and it adopted an anendnent stripping out the
Assenbly anmendnent before concurring in the bill. The bill was
sent back to the Assenbly, where it was referred to a commttee
and died. The Assenbly did not vote on it a second tine.

159 In 1979, Representative Kincaid authored Assenbly Bil
85. 7 This bill incorporated the |anguage of the Assenbly
amendnent from 1977, but the LRB analysis of Assenbly Bill 85

failed to describe the new | anguage. It said:

Under this bill, if the insured property is wholly
destroyed, without crimnal fault on the part of the
insured, the anount of the policy is to be taken
conclusively as the value of the property when insured
and the anount of |oss when destroyed. This bill
restores a statutory provision that was repealed by
chapter 375, laws of 1975, which was a general revision
of insurance contract |aw.

The Assenbly Commttee on Financial Institutions anmended 1979
A.B. 85 to take out the new | anguage before approving the bill
but this anmendment was nullified by a substitute anmendnent
adopted on the floor. The substitute anmendnent survived a
rejection notion and then passed on a voice vote. The bill
passed 95 to 0, and the Senate subsequently concurred.

160 The OCI reviews this history and contends that the
statute's inability to pass in 1977 and 1979 wthout the
"dwel i ng" | anguage reveals a "considered and deliberative

| egislative decision to exclude comercial and other non-

71979 Assenbly Bulletin, p. 81.

27



No. 98-1223

residential real estate from the coverage of the statute.”

Petitioner's Brief at 14-15. This interpretation fails to
descri be or analyze the notivations and influences at work in the
| egi sl ative process.® The legislative history may just as easily
be interpreted as a struggle between legislators who worked to
restore the valued policy law in full and | egislators who sought
to limt its restoration. The words and notivations of the two
canps do not appear in the record. What is clear, however, is
that the recorded action in the legislature is silent about a
| egi sl ative determ nation to exclude conbi ned-use dwellings or to
limt the statute's application to properties used "principally”

or "exclusively" as dwellings.

8 Historically, fire insurance conpanies have strongly
opposed the valued policy law as costly and unfair. They agree
that the |law makes insurers vulnerable to fraud. According to
WA. Durkin, who represented the Wsconsin Insurance Alliance at

a legislative hearing on 1977 Assenbly Bill 691, the valued
policy law is "an invitation to and a statutory reward for
arson. . . . Arson is difficult to detect and hard to prove
because ‘'torch nmen' are frequently wused by arson-inclined
insured."” Position Paper, Wsconsin Insurance Alliance, My 12,
1977. The Wsconsin Insurance Alliance and several other

I nsurance associ ations and conpani es opposed reenactnent of the
bill.

In the spring of 1977, the Miutual Service Casualty |nsurance
Conpany sued Wsconsin |Insurance Conm ssioner Harold WIlde for
i ssuing an energency rule that preserved the valued policy |aw
after the legislature had repealed it as part of the general
revision of insurance contract |aw. In its action for a
decl aratory judgnent, Mitual Service argued that the energency
rule was "invalid and in violation of the Constitution of the
State of Wsconsin" and that extending the valued policy |aw by
rul e beyond the |egislature's June 21, 1976, expiration date was
an "interference wth the legal rights and privileges" of the
I nsurance conpany. Mutual Serv. Cas. Ins. Co. v. WIde,
Unpubl i shed Conplaint at 3 (Dane County Crcuit Court Case No.
155450, (March 8, 1977) (as discussed in Insurer Challenges State
Fire Ruling, MIw J., Feb. 15, 1977, at |-7).
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161 The legislature foresaw an expansive application of
Ws. Stat. 8§ 632.05(2). Section 600.12(1) now provides:
"[u] nl ess otherw se provided, chs. 600 to 655 shall be liberally
construed to achieve the purposes stated therein."® The val ued
policy law articulates no exceptions to this broad nandate.
Moreover, it makes no difference what type of policy WIson
Miutual issued to the Seiders. The statute applies "whenever any
policy insures real property which is owned and occupied by the
insured as a dwelling.” Ws. Stat. 8 632.05(2) (enphasis added).
The val ued policy | aw makes no conditions based upon the type of
policy the insurer issues. Rat her, the |aw focuses on the uses
to which the owners put the property. The burden is on the
insurer to conduct an inspection and secure an accurate apprai sal

before entering into the contract. See Baumann, Recovery Under

the Valued Policy Law, at 46.

62 The OCI also directs our attention to the extrinsic
sources generated after the 1979 reenactnent of the val ued policy
| aw. Extrinsic aids include postenactnent events. Juneau
County, 221 Ws. 2d at 643. Al though these materials are
probative, we approach nonl egislative sources cautiously, and we
do not afford them the sanme rel evance or weight as evidence of
legislative intent. 1d. at 643, 650.

163 In particular, the OCl includes information pertaining

to the promulgation of Ws. Admn. Code 8 INS 4.01(2)(e).

° Ws. Stat. § 600.12(1) predates the restoration of the
val ued policy law. See Chapter 260, Laws of 1971.
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Shortly after reenactnent of the valued policy law, the OC
turned to an advisory council nmnade up of conm ssion staff nenbers
and representatives of the insurance industry. |In its discussion
of conbi ned-use properties, the valued policy |aw subcommttee

pr oposed:

Comrercial occupied dwellings are not subject to the
| aw unl ess the commercial use is incidental. Exanples
of incidental use are insurance agent's offices, piano
| essons, and artist's studios. A store or tavern with
an apartnent above would be non-incidental conmerci al
use.

M nutes of the Property and Casualty Advisory Council, August 1,

1980 [hereinafter Council Mnutes]. The subcommttee remarked

that "[t]here is a common understandi ng of incidental use, but no
specific definition." |d.

64 1In 1981, Representative Calvin J. Potter asked Deputy
Comm ssioner Thomas R  Hefty to explain the rationale for
excl udi ng conbi ned-use property from the statute and the neaning
of "property used on 'an incidental basis' for comercial
purposes." Letter from Calvin J. Potter, Chairperson, Assenbly
Commttee on Financial Institutions, to Thomas R Hefty, Deputy
Comm ssioner, Ofice of the Conm ssioner of Insurance (Feb. 11

1981). M. Hefty replied:

The rationale for excluding real property which is used
for commer ci al (non-dwel I 1 ng) purposes from the
provisions of s. 632.05(2) is that 632.05(2) only
applies to real property which is owned and occupi ed by

the insured as a dwelling. If a property is used for
commerci al purposes, then it is no | onger considered as
being a dwelling. Exanpl es of incidental use of a

dwel l'ing for commercial purposes which would not renove
the property from the classification of a dwelling
woul d be: use of a portion of a dwelling for office
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uses, such as real estate or insurance agent; or give
professional instruction, such as nusic or dancing
| essons (enphasis added).

Letter from Thonas R Hefty, Deputy Comm ssioner, Ofice of the
Comm ssioner of Insurance, to Calvin J. Potter, Chairperson,
Assenbly Comm ttee on Financial Institutions (Feb. 19, 1981).

165 The val ued policy subcommttee al so made sone perti nent
observations in its discussion of seasonal dwellings. Because the
"[l1]egislative history is not clear, but seasonal dwellings were

included in prior laws," the subcommttee agreed that the statute
should apply to such properties; after all, "[t]he statute

doesn't say 'principal dwelling.'" Counci | M nut es. However,

M. Hefty later added that "if a dwelling is ever used by soneone
other than the owner then it is no |onger owner-occupied and s.
632.05(2) would not apply to it." Letter fromHefty to Potter of
Feb. 19, 1981.1%

66 These postenactnment materials do not support the OCl's
interpretation of the valued policy |aw I nstead, they suggest
that the OCl, not the legislature, narrowed the application of
the wvalued policy law by selectively elimnating certain
dwellings from the statute's reach. "Incidental wuse," which
provides the insured owner the benefits of the l|aw, includes
i nsurance agents' hone offices but excludes hones situated above

stores or taverns. The law applies to seasonal dwellings, but

" This observation conports wth the valued policy
subconm ttee's observation that "[s]one people are renting to
famly nenbers as a tax dodge, but the subcommttee felt that
they are sophisticated and less in need of the |law s protection.™

M nutes of the Property and Casualty Advisory Council, August 1,
1980.
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only if the insured has not rented the property to a non-owner
for any period of time. This latter interpretation was rejected
by the court of appeals in Kohnen, 111 Ws. 2d 584.

67 The extrinsic sources also suggest that 1in other
contexts, the OCI approaches the statutory |anguage differently.

For exanple, in preparing to extend the |aw to seasonal hones,

the valued policy law subcommttee relied on the statute's
failure to use the word "principal" to nodify "dwelling.” Here
on the other hand, the OCl asks us to read nothing into the
| egi sl ature's choice to omt a word. Petitioner's Reply Brief at
8- 9. Simlarly, although the OCI argues in this case that the
word "dwelling"” is anbiguous and requires nore than a dictionary
definition, the agency rule itself 1is based on a "comon
under st andi ng of incidental use" with "no specific definition."

168 We <conclude that the extrinsic evidence does not
counter our interpretation of the valued policy |aw The
| egislative history reveals no explicit legislative intent to
restrict the types of dwellings to which the valued policy |aw
applies. The legislative choice to narrow the scope of the |aw
fromall real property to only dwellings owned and occupied by
the insured does not lead to the conclusion that the |egislature
further intended to restrict the statute to particular dwellings
owned and occupied by the insured. The legislature did not
create classes of dwellings owed and occupied by the insured.
The extrinsic evidence denonstrates a concerted effort wthin the

comm ssion to create these classes and narrow the scope of the
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new statute. Hence, the only exclusions we find are those
created by the OCl in the admnistrative rule.
VALIDITY OF WS. ADMN. CODE § INS 4.02(2)(e)
169 We now turn to the question of whether Ws. Adm n. Code
8 INS 4.01(2)(e) is invalid. Courts give weight to statutory
interpretations, particularly when those interpretations have
been accepted by courts and the legislature over a nunber of

years. Juneau County, 221 Ws. 2d at 641 n.7. Al t hough the

rul e-maki ng process creates agency expertise to which courts
grant deference, the levels of deference are not uniform See

Richland Sch. Dist. v. D LHR 174 Ws. 2d 878, 892, 498 N W 2d

826 (1993); Kelley Co., 172 Ws. 2d at 244. An agency rule

cannot defeat the plain |anguage of an unanbi guous statute.

Li ncoln Sav. Bank v. DOR 215 Ws. 2d 430, 443, 573 N.wW2d 522

(1998). Thus, this court grants no deference to agency
interpretations that contradict the clear neaning of a statute.
Id. (citing UFE Inc., 201 Ws. 2d at 282 n.2).

70 An admnistrative rule is invalid if it exceeds the
statutory authority of the promulgating agency. Ws. Stat.
8§ 227.40(4)(a). To determ ne whether an agency has exceeded its
statutory authority in promulgating a rule, this court first

exam nes the enabling statute. In Interest of AL W, 153

Ws. 2d 412, 417, 451 N.W2d 416 (1990). The enabling statute
indicates whether the |legislature expressly or inpliedy
authorized the agency to create the rule. Id. (citing Brown

County v. H&SS Dep't, 103 Ws. 2d 37, 48, 307 N.W2d 247 (1981)).
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71 In this case, an enabling statute expressly authorized
the OCIl to issue rules enforcing the valued policy |aw
Wsconsin Stat. 8§ 227.11(2)(a) provides, however, that "a rule is
not valid if it exceeds the bounds of correct interpretation.”

72 The Seiders contend that the admnistrative rule is
invalid because it exceeds the statutory authority of the OCl. A
rul e exceeds an agency's statutory authority if it conflicts with

an unanbi guous statute. Basic Prods. Corp., 19 Ws. 2d at 186.

An agency interpretation is not reasonable if it contradicts
either the language of a statute or legislative intent. | de v.
LIRC, 224 Ws. 2d 159, 167, 589 N W2d 363 (1999). In those
cases in which a conflict arises between a statute and an

admnistrative rule, the statute prevails. Ri chl and Sch. Dist.

v. DILHR 166 Ws. 2d 262, 278, 479 N.W2d 579 (Ct. App. 1991),
aff'd, 174 Ws. 2d 878, 498 N.W2d 826 (1993).

173 If the rule pronulgated by the OC contradicts the
| anguage of Ws. Stat. 8 632.05(2) or the statute's legislative
intent, the rule 1is not reasonable, exceeds the agency's
statutory authority, and nust be invalidated.

174 W Dbegin by considering whether the agency rule
contradicts the | anguage of the valued policy law. The key word
in the statute is "dwelling." "Dnelling” is not a technica

term Drangstviet, 195 Ws. 2d at 600. Section 632.05(2) places

no restrictions on its use of the word "dwelling." Not hing in
the statute, or the ordinary neaning of the term indicates that
additional uses alter a building's status as a dwelling. Under

the circunstances of this case, this property was "owned and
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occupied . . . as a dwelling.” The Seiders owned no other hone,
and they occupied no other property as a dwelling. Thus, the
statute entitled themto the benefits of the valued policy |aw

175 By contrast, the rule provides:

(e) Conbined commercial and residential properties. A

policy insuring real property any part of which is used

for comercial (non-dwelling) purposes other than on an

incidental basis is not subject to s. 632.05(2), Stats.

Ws. Admn. Code 8 INS 4.01(2)(e). There is no dispute that part
of the Seiders' property was used for comercial, non-dwelling
pur poses. The use was not "incidental." The rule therefore
deprived the Seiders of the benefits of the valued policy |aw
The rule's conflict wth the statute s inescapable.
Consequently, the rule cannot stand.

76 The OCI suggests that it wll be difficult for
admnistrative agencies to pronulgate clarifying rules when
statutory anbiguity can depend on the facts of a particul ar case.

As we observed earlier, this court cannot suspend statutory

operation sinply because an unexpected result mght arise in a

particul ar situation. Reedsburg Farners Miut., 8 Ws. 2d at 412.

The wvalidity of an agency rule should not pivot on the
possibility of wunexpected results. Nor should we wuniformy
val i date agency rule promul gation because factual context m ght
i npact statutory interpretation

177 Even if we were to accept the OCl's prenise that
factual anbiguity conprom ses agency rule pronulgation, we
nonet heless are required to invalidate Ws. Admn. Code 8 INS

4.01(2)(e) because it is unreasonable on other grounds. A rule
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al so exceeds statutory authority if it contradicts |egislative
intent. Ide, 224 Ws. 2d at 167.

178 The legislative history reveals no policy objectives
designed to narrow the types of dwellings to which the valued
policy law applies. By elimnating a class of dwellings fromthe
benefits of the valued policy law, the OCl, not the |egislature,
created categorical exceptions within the statute. In effect,
the OCI superinposed its policy judgnents upon those of the
| egislature by determ ning which insured parties were entitled to
benefit from the broad statutory provisions of the valued policy

11

I aw. "An agency charged with admnistering the |law may not

substitute its own policy for that of the legislature.” DeBeck

172 Ws. 2d at 388 (quoting N agara of Ws. Paper Corp. v. DNR

84 Ws. 2d 32, 48, 268 N.W2d 153 (1978)).

179 The agency rule conflicts wth the |anguage of the
val ued policy law and, nore broadly, its legislative intent. W
therefore find that Ws. Adm n. Code 8 INS 4.01(2)(e) exceeds the
statutory authority of the OC, and under W s. St at .
8§ 227.40(4)(a) we are required to invalidate it.

CONCLUSI ON

180 We hold that Ws. Admin. Code 8 INS 4.01(2)(e) is
invalid because it exceeds the statutory authority of the OCl .
We further find that under the facts of this case, the valued

policy law is not anbiguous. Application of the statute to

' The agency's policy making is apparent in its conclusion
that certain persons "are sophisticated and less in need of the
law s protection.” See Council Mnutes and Y53, n.5.

36



No. 98-1223

conbi ned-use dwellings like the Seiders' wll not produce absurd
results. W al so acknow edge the history of Wsconsin's val ued
policy law and its public policy mandate. This court has applied
t hose policy objectives consistently since 1874, as we nust. It
is the role of the |egislature to expand, contract, or repeal the
statute. Had the legislature intended to exclude particular
dwel lings, it would have done so expressly. An agency rule that
renders the statute inapplicable to real property that the
insured owns and occupies as a dwelling is not reasonable.
Therefore, we affirm the decision of the court of appeals,
reversing and remanding the cause to the circuit court for the
entry of a declaratory judgnent.

By the Court.—JFhe decision of the court of appeals is

af firned.
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181 JON P. WLCOX, J. (dissenting). The majority concl udes
that Ws. Admn. Code 8 INS 4.01(2)(e) exceeds the statutory
authority of the Ofice of the Comm ssioner of |nsurance (QOC)
because it conflicts with the | anguage and | egislative intent of
Ws. Stat. 8§ 632.05(2). Majority op. at 9§ 79. | believe that
8 INS 4.01(2)(e) is a reasonable interpretive rule that does not
conflict wwth the [ anguage or intent of 8 632.05(2). | would not
overturn the OCl's reasonabl e, |ongstanding rule.

82 W-sconsin Stat. 8 601.41 (1997-98)! authorizes the OCl
to adm nister Chapters 600 to 655 of the Wsconsin Statutes and
to pronulgate interpretive rules. Thus, the OCl is authorized to

"prescribe forms and procedures in connection with any statute

enforced or admnistered by it, if the agency considers it
necessary to effectuate the purpose of the statute.” Ws. Stat.
§ 227.11(2)(b). The public policy reflected in agency rule-

making "is no | ess fundanental or well-defined nerely because it
is to be found not in a statute but in the admnistrative code."

Wnkelman v. Beloit Menm| Hosp., 168 Ws. 2d 12, 23, 483 N.w2d

211 (1992). Although this court nmay declare an interpretive rule
invalid, it should not do so unless the rule violates the
constitution, exceeds the statutory authority of the agency
adopting it, or was adopted w thout conpliance with statutory

rul e-maki ng procedures. Ws. Stat. 8 227.40(4)(a).

! Subsequent references to Wsconsin Statutes are to the
1995-96 vol unes unl ess ot herw se i ndi cat ed.
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183 Adm nistrative rules pronulgated pursuant to a power
del egated by the legislature "'should be construed together wth
the statute to nmake, iif possible, an effectual piece of
| egislation in harnony wth common sense and sound reason.''’

State . Busch, 217 Ws. 2d 429, 441, 576 N.W2d 904

(1998) (quoting Law Enforcenent Standards Bd. v. Village of Lyndon

Station, 101 Ws. 2d 472, 489, 305 N.W2d 89 (1981)). Even if
Ws. Stat. 8§ 632.05(2) is wunanbiguous, Ws. Admn. Code INS
8 4.01(2)(e) is not necessarily invalid unless it conflicts with

the statute. See Basic Prods. Corp. v. Departnent of Taxation

19 Ws. 2d 183, 186, 120 N.wW2d 161 (1963). | would not concl ude
that 8 INS 4.01(2)(e) conflicts with 8 632.05(2).

184 Wsconsin Admn. Code 8 INS 4.01(2)(e) does not
contradict the statute. It nmerely clarifies the neaning of the
word "dwelling" by distinguishing between people who conduct a
busi ness out of their residence and those who reside at their

pl ace of business. As the trial court stated:

It is true that by clarifying the word "dwel ling", the
OCl was in essence limting and restricting the scope
of the valued policy |aw However, by doing so, the
OCl was not contravening the words or intent of the
statute; by <categorizing the wrd "dwelling" and
consequently narrow ng the applicability of the val ued
policy law, the OCI was not exceeding its power or
promulgating a rule that conflicts with state |aw
Rather, the OCI was clarifying and interpreting the
provisions of a statute that it was charged to
adm ni ster and enforce; a statute whose plain neaning
could yield situations inconsistent with the origina
intent of the |egislature.

185 The nmmjority stretches the OCl's argunent in order to

make it appear excessive. The majority clainms that the OCl uses
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"inverse logic." Mjority op. at § 37 (explaining that even if
“"if p, then Q" is true, it does not necessarily follow that "if
not p, not q" is also true). However, the OCI does not rely on
inverse logic. The OCI does not argue that a building can never
be a dwelling if it is also used for commercial purposes. The
OCl nmerely argues that when a building is put to both comerci al
and residential use, a question arises about whether the building
is still "owned and occupied by the insured as a dwelling.'
W sconsin Adm n. Code INS § 4.01(2)(e) Is a reasonable
interpretation that provides a clear rule in such cases.
Moreover, Ws. Admin. Code 8 INS 4.01(2)(e) itself recognizes
that commercial use does not automatically affect a property's
status as a "dwelling." Under the rule, "[a] policy insuring
real property any part of which is used for comrercial (non-
dwel I ing) purposes other than on an incidental basis is not
subject to s. 632.05(2), Stats." 8 INS 4.01(2)(e). Thus, the
rule provides that incidental commercial use does not affect a
buil ding's status as a dwelling.

186 The undi sputed facts of this case denonstrate why the
rule is a reasonable interpretation of the statute. The Seiders
presented thenselves to the insurer as a business, and they
insured the Steinthal Valley Lodge for business purposes. The
policy the Seiders obtained was a Commercial Package Policy,
whi ch described the prem ses as a "restaurant." Majority op. at
1 8. The insureds were identified as "Richard R Seider and Jean

M Seider, d/b/a Steinthal Lodge." Id. (enphasis added).

Nothing in the policy described the premses as having any



No. 98-1223.j pw

resi dential purpose. The policy explicitly indicated that if a
| oss occurred, coverage would be imted to the property's actual
cash val ue. Id. at T 9. Having obtained this "actual cash
value" policy of comrercial insurance for their restaurant
busi ness, the Seiders now seek to take advantage of the val ued
policy law, which by its own terns applies to "real property
which is owned and occupied by the insured as a dwelling.” Ws.
Stat. § 632.05(2).
187 Property insurance boils down to a risk-loss anal ysis.
In the insurance context, a rule that defines "dwelling" by
di sti ngui shi ng bet ween "incidental" and "non-inci dental "
comercial usage nmakes sense. Common sense illumnates the
inportance of this difference. For exanple, conpare an attorney
who makes business-related phone calls out of his or her hone
wth the Seiders, who reside in the sanme building where they
conduct their restaurant business. Restaurants typically contain
a deep fryer in the kitchen and serve food or al coholic beverages
to many patrons every evening. Qoviously, there is a nuch
greater risk that the building that contains a restaurant will be
whol |y destroyed by sone accident such as a fire. |Insurers rely
on this distinction, along with all other rules and regulations,
when determ ning policy rates.

188 Contrary to the nmjority, I beli eve that t he
| egi sl ative history supports Ws. Admin. Code 8 INS 4.01(2)(e).
Beginning in 1874 and until its repeal in 1975, the valued policy
law applied to all real property. See Majority op. at {1 54, 56.

In 1979 the legislature reenacted the valued policy law in
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nodi fied form covering only property "which is owned and
occupied by the insured as a dwelling." Id. at 91 58-59. This
hi story shows that the legislature only w shed to extend the
valued policy law protection to property that is used as a
"dwel i ng." The OCI wused its rule-making authority to clarify
the application of the statute in nultiple-use situations |ike
the one in this case.

189 Moreover, the legislature had the opportunity to reject
the rule before it went into effect and during the 18 years
before this case cane to this court. In 1981 the rule was
referred to the Assenbly Commttee on Financial Institutions for
review under Ws. Stat. 8§ 227.018(4)(1979-80). Representative
Potter, who chaired the commttee, asked the OCI to respond to
several questions, including the rationale for Ws. Admn. Code
8 INS 4.01(2)(e). Letter from Calvin J. Potter, Chairperson,
Assenbly Commttee on Financial Institutions, to Thomas R Hefty,
Deputy Conmmi ssioner, Ofice of the Comm ssioner of |nsurance
(Feb. 11, 1981). Specifically, Representative Potter wote,
"would you please respond to these questions by February 23,
1981, in order to assist nme in determ ning whether scheduling a
meeting with the Insurance Commi ssioner’s Ofice, pursuant to 8
227.018(4)(b), Stats., IS necessary." Id. The deputy
comm ssioner of the OCl responded that the rationale for the rule
"is that [Ws. Stat. 8] 632.05(2) only applies to real property
which is owned and occupied by the insured as a dwelling. If a
property is being used for commercial purposes, then it is no

| onger considered as being a dwelling."” Letter from Thomas R
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Hefty, Deputy Conmm ssioner, Ofice of the Conm ssioner of
| nsurance, to Calvin J. Potter, Chairperson, Assenbly Commttee
on Financial Institutions (Feb. 19, 1981). The commttee had the
power to object to the rule and refer the rule to the joint
commttee for review of admnistrative rules. See Ws. Stat.
§ 227.018(4)(d) and (5)(a) (1979-80). However, the legislature
took no further action, and the rule went into effect and has
been the law of Wsconsin for 18 years. This sequence of events
supports the conclusion that the | egislature considered the OCl’s
interpretation of the valued policy |aw to be reasonabl e.

90 In sum I beli eve that W s. Adm n. Code INS
8 4.01(2)(e) is a reasonable interpretive rule that does not
conflict with Ws. Stat. 8 632.05(2). The OClI has enforced this
rule, relied on by policyholders and insurers, for over 18 years.
The legislature was aware of, yet took no action against, the
rule. The Seiders purchased a commercial insurance policy for a

restaurant, and their commercial usage of the prem ses was not

"incidental.” Under the OCl's reasonable interpretive rule, the
valued policy law is inapplicable. Therefore, | respectfully
di ssent .

91 | amauthorized to state that Justice N PATRI CK CROCKS

joins this dissent.
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